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REGULAMIN PRZYJMOWANIA 1 0GLASZANIA PRAC

W WIADOMOSCIACH LEKARSKICH

. Miesiecznik Wiadomosci Lekarskie jest czasopismem Polskiego Towarzystwa

Lekarskiego, ma charakter naukowo-edukacyjny. Zamieszczane sa w nim prace
oryginalne, kliniczne i doswiadczalne oraz pogladowe w jezyku polskim lub an-
gielskim oraz innych jezykach (za zgoda redakdji).

Publikacja pracy w Wiadomosciach Lekarskich jest pfatna. Od stycznia 2017 roku
koszt opublikowania artykutu wynosi 1000 zt plus 23%VAT. Jezeli pierwszym
autorem pracy jest cztonek Rady Naukowej czasopisma lub zespotu recenzentéw
— za druk nie pracy nie pobieramy opfaty, jesli zas jest kolejnym wspétautorem
— optata wynosi 500 zt plus 23%VAT. Wydawca wystawia faktury. Opfate nalezy
uisci¢ po otrzymaniu pozytywnej recenzji, przed opublikowaniem pracy. Z opta-
ty za publikacje zwolnieni sa cztonkowie Polskiego Towarzystwa Lekarskiego
z udokumentowang optata za sktadki cztonkowskie za ostatnie 3 lata.

Prace zapisane w formacie DOC (z wytaczeniem rycin, ktére powinny stanowi¢
osobne pliki) nalezy przesta¢ poczta elektroniczng na adres redakji: Agnieszka
Rosa - amarosa@wp.pl.

Objetos¢ prac oryginalnych — facznie z rycinami i pismiennictwem — nie moze
przekracza¢ 21 600 znakéw (12 stron maszynopisu), prac pogladowych — do
36000 znakow (20 stron).

Strona tytutowa powinna zawierac:

— tytutw jezyku angielskim i polskim,

— petne imiona i nazwiska autoréw,

— afiliacje autoréw,

Praca oryginalna powinna mie¢ nastepujaca strukture: wstep, cel pracy, materiat
i metody, wyniki, dyskusja i wnioski, ktdre nie moga by¢ streszczeniem pracy.
Przy zastosowaniu skrotéw konieczne jest podanie petnego brzmienia termi-
nu przy pierwszym uzyciu. W pracach doswiadczalnych, w ktérych wykonano
badania na ludziach lub zwierzetach, a takze w badaniach klinicznych, nalezy
umiesci¢ informacje o uzyskaniu zgody komisji etyki badari naukowych.
Streszczenia zaréwno w jezyku polskim, jak i angielskim powinny zawiera¢ 200-
250 stéw. Streszczenia prac oryginalnych, klinicznych i doswiadczalnych powin-
ny posiadac nastepujacg strukture: cel, materiat i metody, wyniki wnioski. Nie
nalezy uzywac skrotéw w tytule ani w streszczeniu.

Stowa kluczowe (3-6) nalezy podawac w jezyku angielskim i polskim, zgodnie
z katalogami MeSH (Medical Subject Headings Index Medicus http://www.nim.
nih.gov.mesh/MBrower.html). Stowa kluczowe nie moga by¢ powtérzeniem ty-
tutu pracy.

Materiat ilustracyjny - ryciny, wykresy, rysunki, fotografie, slajdy - powinien by¢
opisany cyframi arabskimi i zapisany jako pliki JPG, TIFF lub EPS o rozdzielczosci
300 DPI (nie w plikach tekstowych). Ich opisy nalezy przesta¢ w osobnym pliku.
W tekscie musza znajdowac sie odniesienia do wszystkich rycin (w nawisach

okragtych).

. Tabele — ich tytuty (nad tabel) i tre$¢ - powinny by¢ zapisane w programie

Microsoft Word, ponumerowane cyframi rzymskimi. Wszystkie stopki dotyczace
tabeli powinny znajdowac sie ponizej tekstu tabeli. W tekscie pracy nalezy umie-
Sci¢ odniesienia do wszystkich tabel (w nawiasach okragtych).

. W wykazie pi$miennictwa utozonym wedtug kolejnosci cytowania nale-

7y uwzgledni¢ wylacznie te prace, na ktdre autor powotuje sie w tekscie.
W pracach oryginalnych nie powinno by¢ wiecej niz 30 pozycji, a w po-
gladowych nie wiecej niz 40 pozycji. Kazda pozycja powinna zawierac:
nazwiska wszystkich autorow, pierwsze litery imion, tytut pracy, skrét
tytutu czasopisma (wg Index Medicus), rok, numer, strone poczatkowa
i kocowa. Przy pozyqach ksiazkowych nalezy podac: nazwisko autora
(autordw), pierwsza litere imienia, tytut rozdziatu, tytut ksiazki, wydaw-
nictwo, miejsce i rok wydania. Dopuszcza sie cytowanie stron interneto-
wych z podaniem adresu URL i daty uzycia artykutu oraz o ile to mozliwe
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nazwisk autoréw. Kazda pozycja pismiennictwa powinna mie¢ odwotanie

w tekScie pracy umieszczone w nawiasie kwadratowym, np. [1], [3—6].

Pozycje zapisuje sie w spos6b zaprezentowany w Zataczniku nr 1 do niniejsze-

go regulaminu umieszczonym na stronie internetowej czasopisma.

Po pismiennictwie nalezy podac adres do korespondencji, nazwisko i imie pierw-

szego autora, adres, numer telefonu oraz adres e-mail.

Do pracy nalezy dotaczy¢ owiadczenie podpisane przez wszystkich autordw

okreslajace udziat poszczegdlnych autordw w przygotowaniu pracy (np. koncep-

Ga i projekt pracy, zbieranie danych i ich analiza, odpowiedzialnos¢ za analize

statystyczna, napisanie artykutu, krytyczna recenzja itd.), a takze oswiadczenie,

ze biora oni odpowiedzialno$¢ za tres¢. Ponadto nalezy zaznaczy(, ze praca nie

byfa publikowana ani zgtaszana do druku w innym czasopismie.

Jednoczesnie autorzy powinni podac do wiadomosci wszelkie inne informacje

mogace wskazywac na istnienie konfliktu intereséw, takie jak:

— zaleznosci finansowe (zatrudnienie, ptatna ekspertyza, doradztwo, posiadanie
akgji, honoraria),

— zaleznosci osobiste,

— wspdtzawodnictwo akademickie i inne mogace mie¢ wptyw na strone mery-
toryczng pracy,

— sponsorowanie catosci lub czesci badan na etapie projektowania, zbierania,
analizy i interpretacji danych lub pisanie raportu.

Konflikt intereséw ma miejsce wtedy, gdy przynajmniej jeden z autoréw ma po-

wigzania lub zaleznosci finansowe z przemystem bezposrednie lub za posrednic-

twem najblizszej rodziny. Jesli praca dotyczy badan nad produktami czesciowo

lub catkowicie sponsorowanymi przez firmy, autorzy maja obowiazek ujawni¢

ten fakt w zataczonym oswiadczeniu.

Kazda praca podlega weryfikacji w systemie antyplagiatowym (zapora

ghostwriting).

Redakdja przestrzega zasad zawartych w Deklaragji Helsiriskiej, a takze w Inter-

disciplinary and Guidlines for the Use of Animals In Research, Testing and Educa-

tion, wydanych przez New York Academy nof Sciencees’ Adhoc Resarch. Wszyst-

kie prace odnoszace sie do zwierzat lub ludzi musza by¢ zgodne z zasadami etyki

okreslanymi przez Komisje Etyczna.

(zasopismo recenzowane jest w trybie podwojnej, slepej recenzji. Nadestane

prace s3 oceniane przez dwdch niezaleznych recenzentéw, a nastepnie kwali-

fikowane do druku przez Redaktora Naczelnego. Recenzje maja charakter ano-

nimowy. Krytyczne recenzje autorzy otrzymuja wraz z prosha o poprawienie

pracy lub z decyzja o niezakwalifikowaniu jej do druku. Procedura recenzowania

artykutéw jest zgodna z zaleceniami Ministerstwa Nauki i Szkolnictwa Wyzszego

zawartymi w opracowaniu ,Dobre praktyki w procedurach recenzyjnych w na-

uce” (Warszawa 2011).

Redakgja zastrzega sobie prawo redagowania nadestanych tekstow (dokony-

wania skrétow i poprawek). Prace s3 wysytane do akceptagji autoréw. Poprawki

autorskie nalezy przesta¢ w terminie 3 dni od daty wystania wiadomosci e-mail

(pocztg elektroniczna). Brak odpowiedzi w podanym terminie jest rownoznacz-

ny z akceptagja przez autora nadestanego materiatu.

Przyjecie pracy do druku oznacza przejecie praw autorskich przez Redakcje Wia-

domosci Lekarskich.

Autorzy otrzymuja nieodptatnie plik PDF wydania, w ktdrym znajduje sie ich

praca, a na zyczenie - egzemplarz drukowany. Plik elektroniczny przeznaczony

jest do indywidualnego uzytku autora, bez prawa do rozpowszechniania bez

zgody redakgj.

Prace przygotowane niezgodnie z regulaminem zostang zwrdcone autorom do

poprawienia.

Redakcja nie odpowiada za tres¢ zamieszczanych reklam.
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REVIEW ARTICLE
PRACA POGLADOWA

CRITERIA FOR RECOGNITION OF APPROPRIATE MEDICAL
ASSISTANCE TO DETAINEES IN THE EUROPEAN HUMAN RIGHTS
COURT’S PRACTICE

DOI: 10.36740/WLek201912232

Olha H. Shylo’, Nataliia V. Glynska?, Oleksii I. Marochkin'

'YAROSLAV MUDRYI NATIONAL LAW UNIVERSITY, KHARKIV, UKRAINE

2ACADEMICIAN STASHIS SCIENTIFIC RESEARCH INSTITUTE FOR THE STUDY OF CRIME PROBLEMS NATIONAL ACADEMY OF LAW SCIENCES OF UKRAINE,
KHARKIV, UKRAINE

ABSTRACT

Introduction: Practical implementation of the provision of appropriate medical assistance to detainees raises a number of problems that needs scientific reflection in order
to come up with proposals for improving requlation in this sphere. To date, the issues of particular concern are: proper documentation of a detained person’s health status;
promptness and accuracy of diagnosis of a person; providing a comprehensive therapeutic strategy for his/her treatment; delay in providing medical care and its quality;
continuation of treatment of a sick person in custody.

The aim: of this paper is to highlight and analyze the key positions of the European Court of Human Rights (hereinafter - ECHR) on the criteria for recognizing appropriate
medical care for detainees.

Materials and methods: Scientific articles, international regulations governing the provision of medical assistance to detaines, ECHR practice regarding the provision of medical
assistance to detainees and criteria for recognition as appropriate (22 relevant decisions where ECHR addressed these issues were analyzed). To achieve this goal, we've used a
set of general scientific and special methods of cognition, in particular, comparative-legal method, system-structural method, method of generalization, method of analysis
and synthesis, etc.

Condusions: Medical assistance to detainees is adequate, subject to the criteria set out in the ECHR's practice, which in turn will ensure respect for the human rights and freedoms

guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter — the Convention).

KEY WORDS: criminal proceedings, detention, human rights, medical assistance to detainees, proper medical care

INTRODUCTION

Article 3 of the Convention provides that no one shall be
subjected to torture or to inhuman or degrading treatment or
punishment. These Convention provisions are of particular
importance in the field of criminal justice, where fundamental
human rights are, where appropriate, substantially restricted.
Thus, the detainee’s right to adequate medical care is one of the
main ones, and its non-observance indicates a violation of Art.
3 of the Convention. In order to ensure it, the following issues
are urgent: proper and timely documentation of the detainee’s
health status, maintenance of medical records, which provide
for skilled care of a patient and their continuity; promptness and
accuracy of diagnosis to such a person; providing a comprehen-
sive therapeutic strategy for treatment; inadmissibility of delay
in provision of medical care, as well as its appropriate quality;
creating conditions for continued treatment of a sick person
in pre-trial detention facilities; possibility and expediency of
providing medical assistance outside the detention facility. A
separate aspect of compliance with Art. 3 of the Convention
problem raises the question of possible extradition or depor-
tation of a person, taking into account the particularities of his/

Wiad Lek 2019, 72, 12 cz. I, 2585-2590

her illness and adequate medical care, which must be ensured
while decisionmaking. The inability to provide such a person
with appropriate medical care prevents him/her from being
issued or deported and in the event of such a person would
violate Art. 3 of the Convention [1].

THE AIM

The aim of this paper is to highlight and analyze the key
positions of the ECHR on the criteria for recognizing ap-
propriate medical care for detainees.

MATERIALS AND METHODS

The article is based on scientific researches, international
regulations governing the provision of medical assistance
to detainees, ECHR practices regarding the provision of
medical assistance to persons in custody, and criteria for
recognizing it as being appropriate (22 decisions where
the ECHR addressed these issues were analyzed). General
scientific and special methods of cognition to achieve this
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aim in the research process, in particular, comparative-legal
method, system-structural method, method of general-
ization, method of analysis and synthesis, etc. were used.

REVIEW AND DISCUSSION

Article 3 of the Convention imposes a duty on the State to
ensure that every person in custody is held in conditions
compatible with respect for human dignity, so that condi-
tions of detention do not subject him/her to humiliation or
endurance tests that exceed the inevitable level of suffering
which is inherent in detention and that person’s health is
adequately ensured, in particular through the provision of
appropriate medical care, with regard to the quality and
conditions of care, qualification of medical staff etc.

Obviously, suffering caused by a physical or mental illness
of a person in custody may be subject to review according
to the Article 3 if they are exacerbated as a result of de-
tention’s conditions, expulsion or risk of being treated, for
which relevant authorities can be responsible.

Considering the complaints of violation of Art. 3 of the Con-
vention, the ECHR emphasized that if the authorities decide to
detain a seriously ill person, they must show particular attention
to the custody conditions that are framed by persons health [2].

On the basis of abovementioned, given the importance
of providing a detainee with appropriate medical care in
the context of compliance with Art. 3 of the Convention,
the question arises as to definition, content and criteria
for recognizing appropriate medical care for a detainee.
Herewith, the ECHR recognizes that the concept of “appro-
priate medical care” remains the most important element
to define. It seems that the quality of care provided to a
detainee should be determined on a case-by-case basis,
taking into account a detailed examination of medical his-
tory, diagnosis’ features identified and individual approach
to prescribing treatment.

In dealing with the complaints of violation of Art. 3
of the Convention,the ECHR formulated the criteria
for recognizing appropriate medical care for a detainee.
Thus, in order to achieve such a degree of medical care’s
quality, authorities should provide and prove: 1) fact of a
doctor’s examination and appointment of a certain type of
treatment; 2) detailed documentation of detainee’s health
and their treatment during detention; 3) promptness and
accuracy of diagnosis and treatment; 4) regarding the med-
ical condition - regularity and systematic supervision and
availability of a plan of therapeutic measures for treatment
of prisoners’ illnesses or prevention of their complications,
not the elimination of symptoms; 5) creating the conditions
necessary for actual provision of prescribed treatment,
including outside the detention facility; 6) providing med-
ical care at the level at which the public authorities have
undertaken to provide it to population as a whole [3, 4].
Let us try to analyze the ECHR’s decisions relevant to this
problem and draw some conclusions on this basis.

Regarding the first criterion (the fact of doctor’s examina-
tion and the appointment of a particular type of treatment),
it is important to note that the mere fact that a detainee
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was examined by a doctor that prescribed a certain type
of treatment cannot automatically lead to conclusion that
medical care was appropriate. Authorities should also
provide other measures aimed at providing medical assis-
tance to a person [3]. That is why in the case of a detainee’s
complaint on the lack of proper medical assistance during
his/her custody, other circumstances of the case are also a
subject of investigation.

Regarding the second criterion, namely the detailed doc-
umentation of detaine’s health status and his/her treatment
at custody, the ECHR first of all draws attention to the
completeness of applicant’s health records documentation,
which should be carried out not only in a patient’s interests
but also in the interests of custodial facility. In addition, a
person in custody has the right to access his/her medical
card, unless otherwise stated for therapeutic purposes.

Considering the complaint about the lack of adequate
treatment for tuberculosis, the ECHR noted that, despite
repeated medical examination by an applicant, there was
no evidence of actual treatment being given to them. In
addition, the applicant was not only provided with a spe-
cial diet, special hygiene regimen or exercise necessary
for treatment of tuberculosis, but he spent three years in
a pre-trial detention center (hereinafter - PTDC) under
conditions of extreme overcrowding and poor sanitation,
which ultimately allowed ECHR to establish violation of
Art. 3 of the Convention [5].

In another case, “Korneykova and Korneykov v. Ukraine”
(24/03/2016) - regarding the inappropriate medical care of
an applicant and her newborn baby, the ECHR has admit-
ted plausible to the applicant that some of the entries in her
son’s medical record kept in the detention center were inac-
curate (in particular, the date of the initial examination of
the child after her discharge from the maternity hospital).

The ECHR also concluded that the son had not under-
gone medical examinations for a certain period; Neither
the PTDC administration nor the head doctor at the local
children’s hospital were able to respond to child health
inquiries; in addition, the pediatrician’s examination
was carried out in the absence of the applicant, while it
was recorded in the child’s medical record by the PTDC
administration that the pediatrician provided her with
child care advice. The ECHR found these circumstances
sufficient to conclude that no proper health standards had
been observed in the case and therefore did not consider
it appropriate to analyze all other factual details (such as
the applicant’s health problems and lack of vaccinations),
finding a violation of Article 3 of the Convention [4].

Regarding the third criterion on promptitude and ac-
curacy of diagnosis and treatment, the actions of medical
staff of the pre-trial detention facility should be carefully
investigated in the study of a remand prisoner’s medical
history, timeliness of appropriate testing of a patient’ resis-
tance to certain medications, to ensure positive treatment
result. This is the approach taken by the ECHR, paying
considerable attention to the analysis of relevant circum-
stances in the context of assessing the quality of care. Yes,
in the case of Sergey Smirnov v. Ukraine” (18/12/2018)
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the ECHR stated that in this case the applicant’s medical
card had been lost for a certain period. The applicant was
diagnosed with hepatitis, but no action was taken by the
public authorities to establish the hepatitis’ type, and the
condition of the applicant’s spine had deteriorated in cus-
tody, leading to disability. In this connection, the ECHR
found that there had been a violation of Article 3 of the
Convention and, in the absence of effective and available
domestic remedies for such complaints, found a violation
of Article 13 of the Convention [6].

The promptitude and accuracy of diagnosis and treat-
ment as one of the most important grounds for recognizing
proper medical care were highlighted by the ECHR and in
the case of Savinov v. Ukraine” (22/10/2015), the ECHR
found that since November 2011 the applicant’s health
had deteriorated and he had been transferred to medical
service unit. At that time, the Odessa Correctional Colony
administration, on its own initiative, submitted a request
for the applicant’s HIV status and received a positive re-
sponse. Despite the information received, the applicant’s
blood test for HIV infection was first done within seven
months, and antiretroviral therapy was only started at
the end of December 2012, and only with the assistance
of NGO. In view of the above, as well as the failure of the
PTDC administration to provide the remand prisoner with
prompt and appropriate treatment for HIV infection, the
ECHR concluded that during the period from November
2011 to March 2013, the applicant had not been provided
with an adequate medical assistance, which was inhuman
and degrading treatment in violation of Article 3 of the
Convention [7].

Another example of the drawbacks in diagnosing a per-
sons illness is the decision in the case of Sergey Antonov v.
Ukraine” (10/22/2015). In particular, the ECHR noted that
the applicant’s initial medical examination in September
2012 appeared to be very superficial and despite the fact
that the PTDC administration was aware of his HIV infec-
tion, no HIV infection test and no attempt had been made
to obtain more information regarding his HIV-related
illnesses, and the first CD4 + cell analysis was performed
only four months after the remand prisoner had arrived at
the pre-trial detention center. In the light of the foregoing,
the ECHR concluded that the applicant’s failure to diagnose
his illnesses quickly and not to provide him with emergency
and comprehensive medical assistance was inhuman and
degrading treatment and therefore a violation of Article 8
of the Convention.

The next criterion concerns the regularity and systematic
supervision of medical state and existence of therapeutic
measures’ plan to treat remand prisoner’s decease or to
prevent their complication rather than to eliminate the
symptoms. In view of this criterion, the adequacy of care
should, in fact, be assessed in view of its regularity and
systematic nature, providing a comprehensive therapeutic
strategy for treating the disease or preventing its worsening.

This position is represented in the judgment on Medy-
anikov v. Ukraine case, (19 February 2019), in which the
ECHR stated that the applicant’s treatment for tuberculosis

and C-hepatitis had lasted for eleven and six years, and
the applicant had been treated for such a considerable
period of time indicates that it was not accompanied by a
comprehensive therapeutic strategy in accordance with the
requirements of Article 3 of the Convention. The ECHR
found that there had been the violation of Article 3 of the
Convention due to inadequate medical care provided to the
applicant had led to certain suffering or difficulties exceed-
ing the inevitable level of remand prisoner’s suffering [9].

At the same time, it should be noted that in order to
prove that treatment was rendered inappropriate during
his detention, the applicant must, in some cases, provide
documents to confirm his illness and the fact that he had
been treated before being taken into custody.

Another criterion for the recognition of appropriate
medical care is to create conditions necessary for actual
delivery of prescribed treatment. This criterion is extremely
relevant in cases where a person was already given some
treatment before being taken into custody, which he/she
received prior the custody and it is appropriated to give
further treatment of this quality.

However, examining the specificities of establishing this
criterion in the ECHR’s practice, the authors first consider
it fruitful to pay attention to European law standards in
this field, developed by the Committee of Ministers of the
Council of Europe. According to p. 37 Recommendation
No. Rec (2006) 13 of the Committee of Ministers to mem-
ber states on the use of remand in custody, the conditions in
which it takes place and the provision of safeguards against
abuse, arrangements shall be made to enable remand pris-
oners to continue with necessary medical or dental treat-
ment that they were receiving before they were detained,
if so decided by the remand institution’s doctor or dentist
where possible in consultation with the remand prisoner’s
doctor or dentist. Remand prisoners shall be given the op-
portunity to consult and be treated by their own doctor or
dentist if a medical or dental necessity so requires. Reasons
shall be given if an application by a remand prisoner to
consult his or her own doctor or dentist is refused. Such
costs as are incurred shall not be the responsibility of the
remand institution’s administration [10].

Examining the case-law it should be noted that in apply-
ing this criterion, the ECHR draws attention to a number
of factors including, in particular, unjustified delays and
general absence of medical assistance (see decision in
Case [11]); creation of necessary conditions for effective
treatment (see decision in the case [12]), transferring to a
medical facility outside the custody if his/her state of health
required transfer to a hospital specialized in treatment of
this person’s disease [13].

The circumstances of the case of Sokil v. Ukraine
(22.10.2015) are illustrative in this regard. In particular,
the ECHR noted that in the present case the applicant had
been suffering from a number of serious illnesses prior to
his imprisonment during the period (February 2012 - Jan-
uary 2014). Despite the fact that most of the time during
his detention he has been undergoing treatment at various
medical facilities, there is no evidence that he has received
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any treatment for HIV for a significant period of time. Thus,
despite being informed by the authorities of the applicant’s
HIV infection, he had been prescribed antiretroviral ther-
apy only in July 2013 - almost a year and a half since his
imprisonment. In particular, the ECHR noted that PTDC
administration had not provided the applicant with timely
and appropriate treatment for HIV infection [14].

In other cases, the inadequate quality of medical care
is due to the lack of documents confirming the doctor’s
adherence to prescribing medication. The inability to
provide the applicant with adequate medical care and the
necessary diet in detention in some cases has led to release
of a person from custody [15].

One of the most urgent issues in ensuring the proper
conditions required for the intended treatment is to provide
medical assistance to a person outside the detention facility
in absence of necessary equipment or staff of appropriate
qualifications. If such facts are ascertained, unjustified de-
lays in the transfer of the person to appropriate health care
institution appears to be inadmissible and incompatible
with the requirements of Art. 3 of the Convention.

In this context, the ECHR's decision in the case of Kushch
v. Ukraine (03.12.2015). In particular, the ECHR stated
that, after the PTDC administration had recognized the
examination need and treatment of the applicant at the
Ministry of Health’s healthcare facility, it took the court
about a month to allow him to be hospitalized. Two
weeks later, the PTDC administration acknowledged the
difficulty of arranging for the applicant to be transported,
and a month later the PTDC doctors changed their mind
about the need for his hospitalization. Subsequently, the
examination required by the applicant took place one and
a half months after being recommended by the doctor and
twenty-one days after the Government had instructed the
Court to apply a provisional measure under Rule 39 of the
ECHR Regulation [16]. Therefore, as we see in this case,
there are unjustified delays in transferring the applicant to
the Ministry of Health facility, contradictions in the doc-
tors’ findings regarding the need for his hospitalization and
inability to act accordingly, together with the subsequent
deterioration of the applicant’s health, testified about the
violation of Art. 3 of the Convention.

A somewhat different aspect of this criterion is ad-
dressed in the ECHR’s decision on the case of Osipenkov
v. Ukraine” (29.01.2019). In particular, in this case it was
a matter of a person expressing his will regarding the need
to transport him to a specialized medical institution for
medical consultation. On this occasion, the ECHR noted
that, regardless of person’s refusal of such transportation,
public authorities had to ensure that these measures were
implemented promptly and with appropriate conditions
to their health (such as a special ambulance, etc.), stating
violation of the Convention [17].

However, in examining this criterion for recognizing ap-
propriate medical care for a detained person, one particular
feature of this category should be addressed. This feature is
that in order to prove that medical care was inappropriate,
in some cases the applicant would have to prove the claim by
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providing the relevant documents. Where the applicant’s al-
legations that he did not receive adequate medical assistance
while in detention are general and are not supported by any
factual information, then the Government are convincingly
rebutted, and there are no shortcomings in the medical
staff’s work of the previous medical institutions. However,
the ECHR concluded that there had been no violation of the
Convention [18] [19] [20] [21].

Finally, the last criterion concerns the provision of health
care at the level at which public authorities are obliged
to provide it to population in general. Considering this
criterion as an element of proper medical care, it should
be noted that a person may not be completely left without
it, but its level may not be sufficient. In this case, it may be
referred to as insufficient equipment and provision by the
medical unit’s staft of the detention facility (in particular,
in the case of Osipenkov v. Ukraine (29.01.2019), the
applicant suffered from heart disease and received only
symptomatic treatment at recommendation of coronary
ventriculography of the heart required for correct diagnosis
and subsequent treatment, which has not been performed
[17]), as well as the lack of qualification of an available
doctor for the urgent needs of the patient, as well as the
specifics of the conducted checkup (for example, in the
case of Serikov v. Ukraine (23/07/2015), the ECHR noted
that the applicant was only examined by an ambulance
paramedic, and the examination scope was limited and
aimed at providing the most urgent medical care [23]).

Referring to scientific sources, it should be noted that the
problem of providing inappropriate medical care to detainees
in various contexts has already been raised by researchers.
Concerning the consequences for commitments, it is worth
noting the research of Giles Lindon and Stephen Roe, who
conducted an analytical study based on statistics on the death
rate of detainees [24]. Thoonen, E., Kubat, B. and Duijst W.
raise similar questions [25]. In their article, lain G, McKin-
non, Stuart DM Thomas, Heather L Noga, and Jane Senior
highlighted issues related to the incidence of morbidity among
detainees [26]. Y. Nazarko, O. Iliashko, N. Kaminska conclude
that the main problem of securing and exercising the right to
health in the European Union countries is the financing of
this sector, because in general it is impossible to speak about
free medical care in the European Union [27]. Adhering to
the same view, Jason Payne-James stresses the need to improve
health standards to the levels set by national law and interna-
tional conventions in order to prevent deterioration of health
care services, to be sure that they are detained in safety, and the
risks of death and harm in custody are minimized [28]. On
the contrary, American researcher Joseph E. Paris comes to
the conclusion that detainees in the United States have more
social guarantees of medical care than other citizens, because
detainees are provided with free health insurance [29].

CONCLUSIONS

An analysis of the issues of providing detained persons with
adequate medical care, as well as the ECHR’s practice on
this issue, leads to the following conclusions.
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First, the problem of not providing detenees with ade-
quate medical care in some European countries, including
Ukraine, is systemic, as evidenced by applications to the
ECHR for violations of the right to adequate medical care
and ECHR decisions that stated the violation of Art. 3 of the
Convention. Such a situation must be qualified as a failure
by the state to fulfill its positive obligation to uphold and
respect human rights in the provision of detainees with
proper legal assistance.

Secondly, according to ECHR practice, medical assis-
tance to detainees should meet the following criteria:
1) timely examination by a doctor and prescription of a
particular treatment; 2) detailed documentation of the
person’s being detained health status and his /her treatment
during custody; 3) promptness and accuracy of diagnosis
and treatment; 4) regarding the medical state - regularity
and systematic supervision and availability of therapeutic
measures’s plan for the treatment of detainees’ illnesses or
prevention of their complications, not the elimination of
symptoms; 5) creating the conditions necessary for actual
provision of prescribed treatment, including outside the
detention facility; 6) provision of health care at the level
to which the public authorities have undertaken to provide
it to the general population.

Thirdly, based on the principle of presumption of inno-
cence, the guilt of a detainee has not yet been proven, and
in some cases, as the case law shows, will not be proven
in the course of future judicial proceedings, and therefore
his/her treatment, in particular, and with regard to the
provision of adequate medical care should be the same as
that of the average citizen, taking into account the particu-
larities of his procedural status. By the way, the assessment
of medical services provided to persons in custody directly
falls within the competence of the European Committee
for the Prevention of Torture or Inhuman or Degrading
Treatment, Punishment or Punishment [30, p. 5].

Fourth, the national law must contain effective regulatory
mechanisms for implementing the provisions of Art. 13 of
the Convention on the rights of everyone whose rights and
freedoms recognized in this Convention have been violat-
ed, an effective remedy within a national authority, even if
such violation was committed by persons exercising their
official authority. In this sense, the Criminal Procedure
Code of Ukraine does not contain the right to appeal to
court on decisions, actions or omissions of employees of
pre-trial detention facilities regarding the adequate med-
ical care provision. The absence of such a procedure leads
to refusal of granting judicial protection to the person’s
rights and legitimate interests, which is inadmissible in
view of Art. 64 of the Constitution of Ukraine. The right
to judicial protection belongs to those fundamental human
rights, which in no way can be restricted under Constitu-
tion of Ukraine. In addition, according to Principle 33 of
the Principles of the Protection of All Persons Detained
or Imprisoned in Any Way, accepted by UN General As-
sembly Resolution 43/173 of 9 December 1988, a person
arrested or sentenced should be able to appeal to court for
misconduct by institution’s administration.

The authors conclude that the consideration of complaints
about the failure to secure detainees should be within the
competence of investigating judge and, accordingly, be sub-
ject to judicial review. This will ensure prompt review of the
complaint and measures to improve the complainant’s status,
and can therefore be considered as an effective and accessible
national remedy in the context of Art. 13 of the Convention.
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